I. INTRODUCTION
It is increasingly common for copyright works to be made available to the public for the first time via the Internet. Online publication allows a work to be published simultaneously throughout the world to every country with Internet access. While this is certainly advantageous for the dissemination and impact of information and creative works, it creates potential complications under the Berne Convention for the Protection of Literary and Artistic Works ("Berne Convention"), an international intellectual property agreement to which most countries in the world now subscribe. The Berne Convention contains national treatment provisions, which require member countries to extend baseline rights and protections to foreign copyright works. 1 Rights accorded under the national treatment provisions may not be subject to any formality, such as registration requirements. 2 Member countries are free to and some do impose formalities on the exercise of rights in relation to domestic copyright works. In the United States, for example, the Copyright Act 1976 establishes a requirement that copyright owners register their work with the Copyright Office before they can commence a civil action for infringement of their work. 3 Additionally, the U.S. law limits the availability of certain remedies depending on when the work was registered. 4 The Berne Convention contains "country of origin" provisions, which seek to assist member countries in determining whether copyright works are domestic or foreign for the purpose of applying Berne's protection for foreign works. Under the Convention, determining the country of origin of a published work is simply a matter of ascertaining where that work was first published or simultaneously published. 5 The rules provide that for works first published in a country of the Union, the country of origin will be that country. 6 For works published simultaneously in several countries of the Union which grant different terms of protection, the country of origin will be the country with the shortest term of protection, and for works published simultaneously in a country of the Union and a country outside of the Union, the country of origin will be the Union country. 7 Historically, determining the country of origin of a published work presented few challenges, because works were generally published physically -whether in print or otherwise -in a distinct location or few locations. However, publishing opportunities presented by new technologies mean that we now live in a world of simultaneous publication -works that are first published online are published simultaneously to every country in world in which there is Internet connectivity. These new opportunities present unique challenges and bring to the fore the apparent gaps in the Berne Convention's country of origin provisions. For example, as discussed further in part 2.3 of this article, the Berne Convention fails to point to a distinct country of origin where a work is published simultaneously in multiple Union countries with the same term of protection. 8 This is exactly the kind of scenario that is likely to arise more frequently as Member countries seek consistency in the term of copyright protection accorded to copyright works 9 and as more and more works are first published online. In this situation, the Berne Convention offers little guidance. This creates legal uncertainties for Member countries such as the United States in determining whether a work first published over the Internet is a domestic or foreign work for the purpose of applying national copyright formalities. 
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The Delaware court held that the publication of a work via a German website did not render the work a "United States work" within the meaning of section 411 of the Copyright Act, and thus need not be registered in the U.S. in order for the copyright owner to bring suit for infringement. The conflicting rulings of the U.S. courts reveal the problems posed by new forms of publishing online and demonstrate a compelling need for further harmonization between the Berne Convention, domestic laws and the practical realities of digital publishing.
In this article, we argue that even if a work first published online can be considered to be simultaneously published all over the world it does not follow that any country can assert itself as the "country of origin" of the work for the purpose of imposing domestic copyright formalities. More specifically, we argue that the meaning of "United States work" under the U.S. Copyright Act should be interpreted in line with the presumption against extraterritorial application of domestic law to limit its application to only those works with a real and substantial connection to the United States. To be clear, we argue that the extraterritorial application of U.S. law at issue here is not the imposition of formalities at the point of enforcing copyright in courts within the United States (the "enforcement 7 Article 5(4)(a) and (b). 8 The language of Article 5 indicates that there should be only one country of origin of a work, though this is not entirely clear. 9 The European Union recently extended its term of copyright protection from life of the author plus 50 years to life of the author plus 70 years, bringing it in line with the term granted in the United States of America, Australia, and a number of other countries around the world. 10 stage"), but the designation, via U.S. copyright legislation and the judicial interpretation of such, of all works first published online as "United States works" within the ambit of section 411 of the U.S. Copyright Act (the "designation stage"). We propose a number of factors that may be considered in assessing whether there is a "real and substantial connection" to the United States and assert that in most cases, the nationality, domicile or habitual residence of the author of the work should be the determinative factor in ascertaining the country of origin of the work. As discussed above, there are gaps in the Berne Convention's articulation of "country of origin" which provide scope for judicial interpretation, at a national level, of the most pragmatic way forward in reconciling the goals of the Berne Convention with the practical requirements of domestic law. We believe that the uncertainties arising under the Berne Convention created by new forms of online publishing can be resolved at a national level by the sensible application of principles of statutory interpretation by the courts. While at the international level we may need a clearer consensus on what amounts to "simultaneous publication" in the digital age, state practice may mean that we do not yet need to explore textual changes to the Berne Convention.
II. COUNTRY OF ORIGIN UNDER THE BERNE CONVENTION

Essentials of the Berne Convention
One of the aims of the Berne Convention is "to help nationals of its member States obtain international protection of their right to control, and receive payment for, the use of their creative works". 13 For example, Article 5(1), under the title 'Rights Guaranteed', states that "Authors shall enjoy, in respect of works for which they are protected under this Convention, in countries of the Union other than the country of origin, the rights which their respective laws do now or may hereafter grant to their nationals, as well as the rights specially granted by this Convention".
In addition, the 1908 Berlin revision of the Berne Convention established a prohibition on the imposition of any governmental formalities by a Member country as a precondition for "the enjoyment and the exercise" of copyright in foreign works in that country. Today, this rule reads as follows in Article 5(2) of the Convention: "The enjoyment and the exercise of these rights shall not be subject to any formality". The Convention therefore purports to secure minimum rights for authors, which automatically arise without the need to obey formalities, in countries of the Union other than the country of origin of the work. Protection of works in their country of origin is governed by domestic law and may, in fact, be subject to formalities (as they are in the U.S. for enforcement of rights). 14 Therefore, a central object of the Convention is to guarantee that a foreign work will be protected in a Union country other than its country of origin without formality requirements. 
The Notion and Place of Publication
The definition of "published works" set forth in Article 3(3) of the Convention is as follows:
The expression "published works" means works published with the consent of their authors, whatever may be the means of manufacture of the copies, provided that the availability of such copies has been such as to satisfy the reasonable requirements of the public, having regard to the nature of the work. The performance of a dramatic, dramatico-musical, cinematographic or musical work, the public recitation of a literary work, the communication by wire or the broadcasting of literary or artistic works, the exhibition of a work of art and the construction of a work of architecture shall not constitute publication.
In addition, "simultaneous publication" is defined under Article 3(4): "A work shall be considered as having been published simultaneously in several countries if it has been published in two or more countries within thirty days of its first publication."
The definition of "published works" and the corresponding determination of the country of origin of a work are significant to the application of certain important clauses of the A modern enquiry, contemplated in both the Kernel v Mosley and Moberg v 3TT cases discussed below, is what happens under our assessments of "published" and "country of origin" where a work is first made available to the public online. Is the act of posting a work to the Internet enough to make the work a "published work" under the Berne Convention? And if so, given that the Internet is a globally distributed platform, how do we determine the country or countries of first (or simultaneous first) publication for the purpose of establishing the country of origin?
The general consensus appears to be that Internet dissemination is enough to render a work "published". A WIPO Committee of Experts has acknowledged as much, stating, "As far as the public is concerned, these new forms of publishing are functionally no different than the traditional forms: the works are available". 16 Under the abovementioned Article 3(3) of the Berne Convention, the dispositive factor in determining whether a work is published is "[that] the availability of such copies has been such as to satisfy the reasonable requirements of the public". We agree with the proposition that posting a work over the Internet may "easily satisfy this requirement". 17 Therefore, we contend that once a work is made available over the Internet the work will be published in every country with adequate access to the Internet. Nevertheless, it does not follow that the work will become a "work of every country"; or put differently, it does not mean that the country of origin of the work will be every country in the world. 
Identifying the Country of Origin
What then is the country of origin of a work first published online? Article 5(4) of the Convention sets out the rules for determining the country of origin as:
(a) in the case of works first published in a country of the Union, that country; in the case of works published simultaneously in several countries of the Union which grant different terms of protection, the country whose legislation grants the shortest term of protection; (b) in the case of works published simultaneously in a country outside the Union and in a country of the Union, the latter country; (c) in the case of unpublished works or of works first published in a country outside the Union, without simultaneous publication in a country of the Union, the country of the Union of which the author is a national, provided that: (i) when these are cinematographic works the maker of which has his headquarters or his habitual residence in a country of the Union, the country of origin shall be that country, and (ii) when these are works of architecture erected in a country of the Union or other artistic works incorporated in a building or other structure located in a country of the Union, the country of origin shall be that country.
While these rules look comprehensive at first glance, they fail to address a number of probable scenarios. As a result, legal uncertainties may arise, particularly in the case of Internet publication. As Ricketson and Ginsburg have observed, certain situations are not directly covered by the rules in Article 5(4). These situations include where: (i) The case of Union authors where the country of origin of their published works is a different country from that of which they are a national; (ii) a work is published simultaneously in several countries of the Union that have the same period of protection; and (iii) a work is unpublished or first published in a country outside the Union and the work has several co-authors from different Union countries.
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In the digital era, it has become even more apparent that the rules in Article 5(4) fail to cover the field. If a work is initially posted and made available to the public over the Internet, such publication "may Article 3 Notion and Place of Publication (1) When literary or artistic works are made available to the public by wire or wireless means in such a way that members of the public may access these works from a place and at a time individually chosen by them, so that copies of these works are available, Contracting Parties shall, under the conditions specified in Article 3(3) of the Berne Convention, consider such works to be published works. The Committee explained that "[t]he expression 'necessary arrangements' is intended to mean such steps as are an absolute condition sine qua non for the availability of the work. Mere linking or routing arrangements are not sufficient." While not perfectly clear, this approach suggests that the place of publication of a work would likely be the country where the work is first uploaded and made available online, or the country where the publication of the work is specifically targeted. However, the Committee's proposal was not adopted in the final text of the WIPO Copyright Treaty ("WCT" be truly simultaneous, within seconds" to every corner of the world. 20 It is arguable that a work first made available online could be considered by any country in the world to be "first published" within that country and thus subject to domestic law (including any applicable formalities) as a "domestic work". Indeed, this was the position reached in relation to U.S. law in the Kernel v Mosley decision. As Professor Ginsburg noted, A Union member meets its Berne obligations if it accords protection consonant with Convention minima to foreign Berne-Union works. Arguably, with simultaneous universal publication via the Internet, every work of authorship could be considered a domestic work in each country of the Berne Union. In that event, ironically, Berne Convention minimum standards of protection might never apply, because there will be no foreign works. 21 Alternatively, it is also arguable that under Article 5(4)(a) of the Convention, the work could be considered to be "published simultaneously in several countries" and the country of origin of the work should be "the country whose legislation grants the shortest term of protection". Then all works first published over the Internet will have whichever is the shortest term of protection in the world under the copyright laws in effect at that time. 22 "These anomalies", as Ginsburg points out, "suggest that the notion of Internet 'publication' should be limited to a single Berne Union country: but which one?"
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These uncertainties in the application of the Berne Convention become particularly relevant in suits for infringement of foreign works brought in the United States. The U.S. imposes a registration requirement before infringement actions can be brought with respect to U.S. works. 24 If a work first published online in any country in the world can be deemed a "U.S. work", then potentially all authors of the world, wherever they reside, must register their copyright with the U.S. Copyright Office before they can assert their copyright interests in U.S. courts. 
III. "UNITED STATES WORKS" IN THE U.S. COPYRIGHT ACT
Defining "United States Works" for the Purpose of Section 411
Section 411(a) of the Copyright Act 1976 of the United States provides that "no civil action for infringement of the copyright in any United States work shall be instituted until preregistration or registration of the copyright claim has been made". This means that in the U.S., domestic copyright owners must complete copyright registration or preregistration in order to bring a suit for infringement in federal court. This registration requirement only applies to "U.S. works", not foreign works. But copyright owners of non-U.S. works still must comply with registration requirements if they wish to seek statutory damages in court. 27 The removal of registration as a precondition to filing an infringement claim for non-U. For purposes of section 411, a work is a "United States work" only if -
(1) in the case of a published work, the work is first published-(A) in the United States;
(B) simultaneously in the United States and another treaty party or parties, whose law grants a term of copyright protection that is the same as or longer than the term provided in the United States;
(C) simultaneously in the United States and a foreign nation that is not a treaty party; or (D) in a foreign nation that is not a treaty party, and all of the authors of the work are nationals, domiciliaries, or habitual residents of, or in the case of an audiovisual work legal entities with headquarters in, the United States;
(2) in the case of an unpublished work, all the authors of the work are nationals, domiciliaries, or habitual residents of the United States, or, in the case of an unpublished audiovisual work, all the authors are legal entities with headquarters in the United States; or (3) in the case of a pictorial, graphic, or sculptural work incorporated in a building or structure, the building or structure is located in the United States.
27 § 412 sets forth registration as prerequisite to certain remedies for infringement. Unlike § 411, the application of § 412 is not limited to "U.S. works". However, in a suit under § 411(c), the copyright owner of a foreign work consisting of sounds, images, or both, the first fixation of which is made simultaneously with its transmission may obtain statutory damages without registering the work under certain conditions. is "not necessary in all cases to determine the precise country of origin of the work in order to know whether or not the registration prerequisite to suit applies".
Despite the relatively clear function of the section 101 definition of "United States work", it is not always easy to determine whether a particular work falls within the language of this definition. For example, it is uncertain (and unsettled) whether works that are first published online can be considered U.S. works for the purposes of section 411. This is because a work first published online is arguably published in all countries in the world with internet access, including the United States, which may bring the work within paragraph (1)(B) or (C) of the definition of "United States work" even if the work was not created or uploaded in the United States and the author is not a U.S. national, domiciliary or resident. As we have alluded to earlier, the following two cases considered this very issue of online publication and reached vastly different conclusions about whether the work was a U.S. work under section 411. 
Moberg v 33T
Hå kan Moberg, a professional photographer from Sweden created a series of photographs entitled "Urban Gregorian I-IX". These photos were first published in 2004 on a German website, blaugallery.com, which offered copies of the photos for sale as canvas prints. In late 2007, three websites began displaying the Moberg's Urban Gregorian images.
In September 2008, Moberg brought a complaint in the United States federal district court against the website proprietors for copyright infringement under the U.S. Copyright Act. The defendants argued that the court lacked subject matter jurisdiction because the work was a 'United States work', which had not been registered in accordance with s 411(a) of the Copyright Act.
Hillman J considered that the question of whether Moberg's photographs were 'United States works' involved two issues: (i) whether the posting of plaintiff's photographs on the Internet is considered "publishing," and, (ii) if so, whether "publishing" on the Internet causes the photographs to be published only in the country where the Internet site is located, or in every country around the world simultaneously.
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In reaching its decision, the court focused on the broader purpose and policy rationale behind the Berne Convention. Regarding the issue (i), the court found that it need not "delve into yet another unsettled issue, because even assuming that the German website 'published' the plaintiff's photographs, […] as a matter of U.S. statutory law the photographs were not published simultaneously in the United States". This reasoning was based on part of section 408(a) of the Copyright Act, which states that "registration is not a condition of copyright protection", 34 37 The court concluded that the work was not a "United States work" for the purposes of section 411.
The court held that the acceptance of the defendant's contention that "publishing" on the internet would cause the work in question to become a United States work "would overextend and pervert the United States copyright laws". 38 To subject the copyright owner to the formalities of the copyright laws of every country would be "contrary to the purpose of the Berne Convention … [which] is to provide protection to authors whose works will be published in many countries". 39 
Online publication
In Florida, Kernel alleged that Gallefoss first published AJE on a disk magazine (i.e. a computer disk containing a magazine) in Australia in August 2002. It argued that music file was only later made available online on 21 December 2002. Kernel also claimed that at least three whole months separated the first publication on the disk magazine and the online appearance of the music file. Further, Kernel argued that Gallefoss had not chosen the internet as the means to first publish his work. 43 However, these submissions were not accepted by Justice Torress of the South Florida District Court. His Honour found that AJE was first published online via the so-called "disk magazine", which was held to be an online magazine. This finding of fact was largely due to Gellefoss's ambiguous oral testimony and Kernel's lack of evidence as to the nature of the alleged disk magazine. 44 Therefore, online publication had occurred.
The court further concluded that posting AJE on the internet was publication under section 101 of the Copyright Act. Although Justice Hillman in Moberg v 33T had deemed it unnecessary to delve into the issue of internet publication, Justice Torress in Kernel v Mosely stated, "We must address the issue". 45 His Honour reasoned that once a work is available for downloading and copying (as opposed to being merely viewable as was the case in Moberg), members of the public are able to obtain a possessory interest in the work. Hence, once the author has lost the physical ability to control the dissemination and enjoyment of the work and the work has been "acquired by the public", publication under section 101 of the Copyright Act has occurred. 46
Simultaneous publication
As to whether publishing on the Internet lead to simultaneous publication in the United States, the court expressly declined to follow the reasoning in the earlier persuasive (but not binding) Delaware District Court decision of Moberg v 33T.
The court held that the "Plaintiff's first publication of AJE on the Internet, an act tantamount to global and simultaneous dissemination of the work in question, constituted "publication" in the United States and around the world". Court accepted that Moberg v 33T is "the only other published opinion that has addressed this particular issue", but rebutted Justice Hillman's reasoning in Moberg v 33T:
There can be little dispute that posting material on the Internet makes it available at the same time -simultaneously -to anyone with access to the Internet. There is nothing in the text of the statute to suggest that Congress intended to except works published on the Internet from the phrase "first published . . . simultaneously" or that certain works should be excluded from the definition of "United States work" based solely on the manner in which they are published.
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The court continued:
Judge Hillman's objections to the proposition that publication on the Internet constitutes simultaneous global publication for copyright purposes are policy-driven. They reflect a deference to certain goals of the Berne Convention at the expense of clear statutory language.
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The court found no need to "spend much time examining the interrelationship between U.S. copyright law and the Berne Convention because a simpler approach is available and dispositive". In conclusion on this point, it stated:
We respectfully decline to follow the reasoning of Moberg. As indicated in our prior Order, Judge Hillman's contextual and policy-driven analysis is reasonable and sound but is, in our opinion, wholly untethered to the actual statutory and treaty language that governs this dispute.
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IV. IDENTIFYING "UNITED STATES WORKS" IN A GLOBAL DIGITAL PUBLISHING MARKET
The court's conclusion in Kernel v Moseley that a work created outside of the United States, uploaded in Australia and owned by a company registered in Finland was nonetheless a "United States work" by virtue of its being published online is somewhat concerning. Taken to its logical conclusion, this reasoning would hold every work first published online to be a "United States work" requiring registration before an action for infringement can be commenced in the United States. Arguably, this stretches the application of U.S. copyright law too far -to works with only tenuous connections to the United States -and draws into question the United State's compliance with Article 5(2) of the Berne Convention which prevents countries from imposing formalities on the exercise of rights with respect to foreign works.
In this part, we propose a limiting principle for reading the section 101 definition of "United States work". We argue that a broad interpretation of "United States work" results in the extraterritorial application of U.S. copyright law at the designation stage -i.e. at the point of deciding whether or not a work should be bound by U.S. copyright formalities. We believe that a narrower reading of "United States work" accords with U.S. jurisprudence supporting a principle of territoriality in legislative interpretation and ensures that the United States complies with its international obligations under the Berne Convention.
The Presumption against Extraterritoriality
It is a "longstanding principle of American law 'that legislation of Congress, unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the United States. As a matter of policy, extraterritorial application of domestic law is contrary to the principle of democratic rule that has its basis in the idea of the consent of the governed. 53 There is nothing in the section 101 definition of "United States work" that evinces a clear intention on the part of Congress that section 411 will have extraterritorial effect. Each of the paragraphs of subsection (1) (relating to published works) has a clear and explicit connection to the United States -(A) applies to publication in the United States, (D) requires, for works published outside of the United States, that all of the authors be nationals, domiciliaries or habitual residents of the United States, and (B) and (C) require that the work has been published in the United States simultaneously with its publication elsewhere.
It is paragraphs (B) and (C) (the "simultaneous publication" provisions) that were at issue in the Moberg and Kernel cases. We argue that from a common-sense approach to and plain reading of the Act, it is not apparent that the intention of these provisions was to bring into the definition of "United States work" a huge expanse of foreign produced and owned works, thus subjecting them to registration requirements. Rather, it seems to us that the intention was to ensure that works with a sufficient connection to the United States were not excluded from the definition of "United States works" simply by virtue of them also being published (simultaneously) in foreign countries. Further, in the remaining subsections of the definition, relating to unpublished works and visual works incorporated into a building or structure, there is a clear requirement that all authors must be nationals, domiciliaries, or habitual residents of the United States (for unpublished works) or that the building or structure in which the work is incorporated be located in the United States. There is nothing in the language of any of the provisions of this definition that indicates an intent that the definition, or section 411, would have an extraterritorial effect.
Nor is there anything in the circumstances surrounding the inclusion of this definition in the Copyright Act to suggest an intention that section 411 would apply extraterritorially. The definition of "United States work" was inserted into the Copyright Act by the Berne Convention Implementation Act to give effect to the terms of the Berne Convention relating to country of origin. 54 Article 5 of the Berne Convention is clear that copyright in foreign works is to be recognised in all Member countries without being subject to formality requirements. A situation in which all works published online, regardless of where they are created or the nationality, domicile or habitual residence of the author, are subject to formalities under United States law does not sensibly accord with Article 5 of the Berne Convention, nor the purpose of implementing the Berne Convention within U.S. domestic law.
Interpreting "United States Works" Based on a Presumption against Extraterritoriality: A Proposal
We propose that the country of origin of a work, including whether a work is or is not a "United States work" under the U.S. Copyright Act, should be determined (and confined) by reference to a "real and substantial connection" test. This test would ask: which is the jurisdiction with which the work has the most substantial connection, so as to reasonably conclude that the work originated from that jurisdiction?
This test has parallels to the choice of law principles in United States law. The Restatement of the Law, Second, Conflict of Laws, §6, sets out the choice of law principles as:
(1) A court, subject to constitutional restrictions, will follow a statutory directive of its own state on choice of law. (2) When there is no such directive, the factors relevant to the choice of the applicable rule of law include (a) the needs of the interstate and international systems, (b) the relevant policies of the forum, (c) the relevant policies of other interested states and the relative interests of those states in the determination of the particular issue, (d) the protection of justified expectations, (e) the basic policies underlying the particular field of law, (f) certainty, predictability and uniformity of result, and (g) ease in the determination and application of the law to be applied.
By analogy, the determination of the country of origin of a work can be assisted by reference to factors such as the needs of international systems, protection of justified expectations and certainty, predictability and uniformity of results. However, we argue that the one dominating factor in this analysis should be the nationality, domicile or habitual residence of the author of the work. This is the obvious factor in which to ground the origin of a work. In nearly all cases it will point to a clear and sensible point-of-origin for a work and in most cases it will effectively limit the extraterritorial application of domestic copyright law.
We can envisage some scenarios in which this factor would not conclusively indicate a country of origin for a work. One is where there are multiple co-authors of a work and each co-author resides in or is a national of a different country. These situations will not be the norm, however, and in these situations additional factors can be taken into account in ascertaining the country with the most substantial connection to the work, including where the work was created, where the work was uploaded, and the expectations of the affected parties.
We submit that this test would have helped to resolve the Moberg v 33T and Kernel v Mosley cases in a more sensible and legally foreseeable way. In Moberg v 33T, the country of origin of the work would be Sweden, the country of nationality and residence of the photographer of the work (Moberg). In Kernel v Mosley, the country of origin of the work would be Norway, the country of nationality and residence of the author of the work. The Kernel case is potentially more complicated in that the author claimed that the work was first published in an Australian disk magazine. If supported by sufficient evidence, it is arguable that the country of origin of the work should be Australia.
The critical point is that in neither of these cases is the United States logically or sensibly the country of origin of these works.
Nationality as a More Preferred Criterion in Networked Information Age
Our proposal for a nationality criterion is not a radical one.
As early as 1987, Samuel Ricketson argued that the country of origin of a work should, in most cases, be the country of the author's nationality. Referring to the Berne Convention, Ricketson wrote, " [this] concept of 'country of origin' is only really necessary in the case of non-Union authors, and there is little justification for its use in other cases, particularly when the application of the above rules often means that the country of origin of a published work will be different from the country of which the author is a national."
55 "In such cases," he suggested, "it is more logical that the [country of origin] of a work should be the country of which the author is a national." 56 As Ricketson highlighted, "[the country of origin] of a work is a concept which is linked directly to the criterion of territoriality ('the place of first publication') as the criterion for entitlement to protection under the [Berne] Convention". 57 However, the history at the time of making the Berne Convention indicates that there was a debate over the choice of "nationality" or "territoriality" as criterion for the protection of published works. 58 It was not until the ALAI Conference for the drafting of the Berne Convention in September 1883 that the territoriality approach triumphed. 59 It is likely that a key reason for selecting territoriality over nationality was that this criteria would maximize the chances of non-Union authors obtaining copyright protection for their works in different countries (particularly within Union nations) in later 19th century and earlier 20 th century. At the time of drafting, the Convention had a very small number of Member countries and limited geographic coverage. Today there are 164 signatory nations of the Berne Convention out of about 192 countries and regions in the world. 60 However, only 10 countries (Belgium, France, Germany, Great Britain, Haiti, Italy, Spain, Switzerland, and Tunisia) signed the Convention in 1886, and the number of member nations gradually expanded to 58 in 1970, 70 in 1980, 83 in 1990 and 147 in 2000. 61 The "territoriality" approach ensured that authors who were nationals of a non-Union countries could obtain copyright protection for their work in countries of the Union if their work was first published in a country of the Union or was published simultaneously in a Union country and non-Union country.
In December 1998, Professor Ginsburg prepared a document for WIPO in which she stated: "In effect, to determine the country of origin, we are seeking the country that has the most significant relationship to the act of making the work available to the public." 62 She suggested, therefore, that the country of the website's business establishment, the country where the author resides, or a country with significant contacts with the author should be considered as the country of origin, depending on the particular circumstances. 63 However, she also noted that this criterion "is not currently present in the Berne Convention". 64 Most recently, in 2006, Professors Ricketson and Ginsburg joined together
How Our Proposal Fits With the Language of the Berne Convention
We also do not believe that our proposal has any negative impact on a reading of Article 5 of the Berne Convention. Our proposal is designed to assist a country in determining whether a particular work should be found to come within the scope of domestic copyright law, such that an exercise of the associated rights (including bringing an action for infringement) can be held to be dependent on certain formalities prescribed in domestic law. As argued above, adherence to the Berne Convention depends on a sensible interpretation of the requirements of the Convention at a national level. The Berne Convention provides little guidance as to country of origin in situations where a work is published simultaneously in multiple member countries with the same term of protection. 67 Such a situation will be increasingly common as more countries enact the same minimum term provisions (usually, life of the author plus 70 years) and more and more works are published online. In such situations, we need a means of determining the country of origin of a work that is logical, reasonable, and which respects the purpose behind Article 5(2) of the Berne Convention in limiting the imposition of formality requirements for foreign works. We believe our proposal achieves this end.
V. CONCLUSION
Justice Torres's interpretation of the "plain language" of the statute failed to appreciate the limiting function of the term "United States work", contrary to the intention of Congress. This interpretation was not in line with the presumption against extraterritorial application of U.S. law, and if applied widely, would mean that all works first published online would be subject to the U.S. registration requirement before an action for infringement could be commenced.
Many works are still physically published in select jurisdictions, and in those instances, the territoriality approach to determine whether a work is a "United States works" (or to determine if the United States is the Country of Origin) is still logical and relevant. However, the fact that many works are simultaneously published and made available online necessitates a sensible reading of the definition of "United States work" in section 411. This sensible reading calls for an enquiry into whether the works has a "real and substantial connection" with the United States -the dominating factor in this analysis being the nationality, domicile or habitual residence of the author. As we have discussed, this approach is consistent with both the U.S. Copyright Act and the Berne Convention, and reflects the changing pace of technology.
